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Abbreviations

The following table lists the commonly used abbreviations within this report.

Acronyms or abbreviation Explanation

COPIAD Conclusive presumption of an overriding public
interest against disclosure

GIIC Act Government Information (Information
Commissioner) Act 2009

GIPA Act Government Information (Public Access) Act 2009
IAG UNIT Information and Governance Unit

IPC Information and Privacy Commission

OPIAD Overriding public interest against disclosure
information and privacy commission new south wales 3

www.ipc.nsw.gov.au | 1800 IPC NSW (1800 472 679)



NSW Treasury GIPA Act compliance report — August 2019

1 Purpose

This audit examines the systems and processes of NSW Treasury (Treasury) in relation to dealing with
applications for access to information under the Government Information (Public Access) Act 2009
(GIPA Act).

The audit was undertaken in accordance with section 21 of the Government Information (Information
Commissioner) Act 2009 (GIIC Act). Section 21 of the GIIC Act provides that the Information
Commissioner may investigate and report on the exercise of any function by an agency under an
Information Act including the systems, policies and practices of that agency. The Information
Commissioner’s reporting requirements are provided for in section 21(2) of the GIIC Act. Additionally,
section 24 of the GIIC Act is also relevant to the Information Commissioner’s reporting functions in
circumstances where the Information Commissioner finds any conduct of an agency the subject of an
investigation is conduct that constitutes a failure to exercise its functions properly in accordance with any
provision of an Information Act.

Section 17(g) of the GIPA Act recognises the Information Commissioner’s role in monitoring, auditing
and reporting on the exercise by agencies of their functions under, and in compliance with, the GIPA Act.

Accordingly, the purpose of the audit was to assess the compliance of Treasury with the GIPA Act in
fulfilling its responsibilities under Part 4 and Part 7 of the GIPA Act. This audit was limited to the specific
management of the formal access application process under the GIPA Act and did not consider all
compliance requirements under the GIPA Act. Specifically, this report assessed compliance with Part 4,
Division 3 — Process for dealing with access applications; Part 4, Division 4 — Deciding access
applications; and Part 7 — Miscellaneous — requirements for notices given by agencies.

The audit considered:
* processes to assist decision making including timeliness and responses to search requests

e case management processes including templates and information to assist staff when processing
access applications; and

e training and guidance for officers undertaking GIPA Act functions.
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2 Background

In March 2019, the Information and Privacy Commission (IPC) identified a number of potential risks in
relation to Treasury’s handling of access applications. These issues were identified through the conduct
of IPC regulatory functions including the management of complaints and the conduct of external reviews.
Germane to these compliance issues were concerns surrounding the timely provision of information
requested by applicants, the type of applicants applying for information from Treasury, and the type of
information sought.

In this context, the IPC identified potential risks in the processes and practices for information
management including conducting searches for information held; communication with applicants
including the provision of assistance as required under the GIPA Act, and in its decision making.
Training and guidance for officers undertaking GIPA Act functions and a demonstrated pro-compliance
commitment by management to support the exercise of Information Act functions is integral to a robust
compliance environment.

In forming a view that further consideration of Treasury’s systems, policies and practices was required,
the IPC also had regard to Treasury’s GIPA dashboard which highlighted access application
performance as follows:

e the number of applications decided within the statutory timeframe in 2017/18 was 69% compared
with 82% within the Government Sector

o of the 49 applications lodged, 9 decisions were reviewed with 56% of these upheld on review

e 76% of applicants to Treasury were from Members of the NSW Parliament compared to 71% of
applicants being members of the public to the Government Sector, and

e 96% of applicants to Treasury sought information other than personal information compared to
64% within the Government Sector.

Conduct of the audit and provision of requlatory report

In conducting the audit, representatives of the IPC met with representatives of Treasury, and assessed
Treasury’s systems and processes for dealing with access applications under the GIPA Act. The IPC
appreciates the assistance and co-operation provided by Treasury and its representatives during the
audit.

A draft report was provided to Treasury NSW for comment. Treasury responded positively to the draft
report; noted its findings particularly that no evidence of a failure to exercise functions in accordance with
any provision of an Information Act was found, confirmed a commitment to implementing
recommendations together with ongoing review and augmentation of GIPA related systems, policies and
practices.'

This final report addresses where relevant, the issues raised in the response from Treasury and outlines
the audit observations and associated recommendations.

' GIIC Act section 24(1)
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3 Methodology

3.1 Sample selection

In addition to an assessment of Treasury’s overall performance in managing GIPA applications using
annual reports, IPC compliance data and Treasury’s agency dashboard, the IPC attended the offices of
Treasury, and was provided access to Treasury’s GIPA files and relevant representatives.

The IPC audited a random sample of access applications decided by Treasury in the period from July
2017 to May 2019 excluding active applications or those subject to current IPC review.

A total of 10 files were selected at random from a list of 53 GIPA access applications received by
Treasury for review. The sample number should be viewed in the context of the number of valid access
applications received by Treasury which for the period 2017-18 was 49 access applications.? The sample
represents a statistically meaningful number.

The number of valid access applications received by all agencies for the period of 2017-2018 was
15,921. The NSW Treasury dashboard indicates that 49 were received by Treasury for that reporting
period. The number of valid access applications received by Treasury for the period of 2018/2019 to
date of audit was significantly lower at 16.

The data and majority of audited files predated the legislative amendments to the GIPA Act which were
assented to on 28 November 2018. Accordingly, any recommendations made in the context of this
report, should be considered against the requirements of any legislative amendments which may be
effective since 28 November 2018.

During the course of this audit, Treasury provided additional information concerning policies, procedures,
processes, templates and training material relevant to its processing of GIPA access applications. In its
assessment the IPC relied on the material provided, information obtained in consultations with Treasury
staff, as well as the sample data it assessed during the audit to inform its findings.

3.2 Assessment criteria

The IPC assessed Treasury’s compliance with the GIPA Act against discrete criteria to reflect the issues
identified. The criteria are set out in the table below.

Assessment criteria

GIPA delegations

GIPA practices
GIPA templates

GIPA search processes

GIPA decision making

GIPA training, support and communication

2 https://www.ipc.nsw.gov.au/agency-level-gipa-dashboard
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3.3 Conduct of analysis

The findings of the review are presented in two parts:

e assessment against select criteria that assist examination of Treasury compliance with legislated
requirements. The results of individual audit assessments provide objective findings and in some
instances inform further findings or commentary.

e specific comments, findings and recommendations to assist Treasury with compliance with
legislated requirements.

The IPC recorded and retained data in relation to each of the sample files, and for the purposes of this
report it was deemed not necessary in providing a breakdown of each file as the findings and
recommendations are applicable generally and not specifically.
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4 Observations
4.1 GIPA delegations

Criterion ~ Result

a | Documented GIPA delegations are in place | Delegations present

' Comments, findings and recommendations

Comment: Section 9(3) of the GIPA Act provides that a reviewable decision may only be made by, or
with the authority of, the principal officer of the agency.

Observation: Treasury have an instrument of authorisation signed by Michael Pratt, Treasury Secretary,
dated April 2019. This update occurred to reflect changes in role titles and is available on the intranet.

Recommendation 1: Treasury is encouraged to actively promote the location, and circulate a copy of
the delegation instrument, to all staff within the Information Access and Governance (IAG) unit on
commencement of employment and at any time in which the delegation instrument is updated.

4.2 GIPA practices

Within NSW Treasury access applications are managed within the Information Access and Governance
Unit (IAG Unit).

While a manual on how to manage access applications is not a legislative requirement, agencies often
have documentation in place in the form of policies and procedures. These are beneficial to agencies to
support the effective exercise of GIPA functions, and provide a useful reference for staff when receiving,
processing or deciding access applications. Maintaining currency of policies and procedures assists staff
in the exercise of their GIPA functions on behalf of the principal officer.

Criterion  Result

a | Status of GIPA applications manual | e Process map for dealing with
access applications in place
(undated)

e |Internal IAG Unit procedure
document for access
applications (undated)

e Procedure for managing
Access Applications under the
Government Information
(Public Access) Act 2009
(Created 26/05/2015, issued
02/02/2018, currently under
review)
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